McCarthy T ADVANCE \l 2 étrault


- 2 -


An Argument Against “Rights Talk”

Barbara McIsaac, Q.C. and Anthony Moffatt

Introduction

Democratic states have always sought to maintain the divide between private and public realms.  Similarly, protecting a citizenry’s ability to evaluate the actions of their governments has long been a hallmark of democratic society.  In recent years, the emergence of mass media and security concerns of a post- 9/11 world have thrust two of these competing goals the issues of privacy law and government secrecy, into mainstream public debate.  Should citizens be given the right to access information in order to combat state secrecy in the ambiguous sphere of “national security?”  In the face of today’s information technology, should citizens be permitted to assert a right to privacy?  
For many, granting such rights is a tempting proposition. As Carol Smart has observed, “[t]o claim that an issue is a matter of right is to give the claim legitimacy… It is almost as hard to be against rights as it is to be against virtue.”
  Yet our jurisprudence has, perhaps surprisingly, resisted such temptation.  There are two sides to every issue, and each advocate has his own corner.  However, in the words of Ronald Beiner, “rights talk” is often used as an effort on both sides to preclude authentic debate and “arrest argument in a binding and definitive way.”
 In other words, to assert a right to privacy is to prematurely dismiss any concomitant interests to pierce that privacy; to insist upon a right to government information is to simultaneously deny any potential value in keeping such information secret or limiting its publication.

If society is to successfully navigate these politically charged issues, full and through debates in our adjudicative institutions are not only desirable, but necessary.  This paper examines three topical situations in which jurists have been called upon to weigh the often conflicting values that come into tension when dealing with openness of government and privacy and security issues.  

The Value of National Security vs. The Value of Openness: The Case of Maher Arar 
The circumstances to which the Arar inquiry responded are well known.  In 2002, while traveling through John F. Kennedy International Airport, Mr. Arar, a Canadian citizen, was arrested and subsequently detained by American officials for twelve days.  He was later flown to Syria.  The Syrians interrogated Mr. Arar for over a year during which time he alleged he had been tortured. In response to growing public pressure, the government called a public inquiry so that, among other things, the public might know the circumstances leading to Mr. Arar’s detention and what, if any, role Canadian officials had played.
For many, the value of national security is synonymous with the value of state survival.  Unsurprisingly, this value is reflected in several Canadian statutes.  The Canada Evidence Act,
 for example, requires persons to inform the government of Canada about potential disclosure of information in Court proceedings if there is “potentially injurious information,” which is defined as “information of a type that, if it were disclosed to the public, could injure international relations or national defence or national security.”
   Similarly, the Access to Information Act
 allows the head of a government to deny disclosure of any information requested under the Act if the disclosure “could reasonably be expected to be injurious to the conduct of international affairs, the defence of Canada or any state allied or associated with Canada or the detection, prevention or suppression of subversive or hostile activities…”
  

Since the events of 9/11, this value of “national security” is often applied broadly, a phenomenon perhaps best exemplified in the various definitions of the term.  For example, in the April, 2004 document “Securing an Open Society: Canada’s National Security Policy,” “national security” is defined as “deal[ing] with threats that have the potential to undermine the security of the state or society,” and includes the specific goal of “protecting Canada and the safety and security of Canadians at home and abroad,” Canadian “values,” and “key institutions.”
  

As the arguably oxymoronic title “Securing an Open Society” implies, however, promoting the value of national security may very well come at the expense of the very democratic values it seeks to protect.  John Murphy aptly observed that “…democratic societies have decided not to become garrison states in the name of combating terrorism.  They have decided to maintain the very values that terrorism threatens.”
  Justice Barak of the Supreme Court of Israel echoed this sentiment in ruling that restrictions and limitations must be put on national security policy, noting that the preservation of the rule of law and civil liberties means that “at times democracy fights with one hand tied behind her back.”
  Recently, democratic governments’ preoccupation with surveillance and “pre-emption” since 9/11 has resulted in the increased secrecy of ongoing investigations and greater confidentiality of intelligence information sharing between states.
 

Theoretically speaking, proponents of maintaining government secrecy could not have defended their values on a more unforgiving stage than the Arar Inquiry.  Public inquiries, in the words of Cory J., are meant to “uncover the truth” for the public, and, in fact, three of the four “principles” Commissioner O’Connor adopted in the Arar Inquiry would be squarely intended to assist in doing just that:
 the Inquiry subscribed to the principle of thoroughness for the sake of impartiality and to cultivate the public perception that its mandate was fulfilled; following the principle of expedition made it more likely that “members of the public [would] be engaged by the process and feel confident that their questions and concerns [were] being addressed;” and, perhaps most notably, “openness to the public” was adopted as a principle by Commissioner  O’Connor to maintain public confidence in the process.  As explained by the following quotation from S.G.M. Grange, cited by Commissioner  O’Connor, public access to the proceedings “in the fullest sense” is also one of the purposes of the Inquiry itself:
I remember once thinking egotistically that all the evidence, all the antics, had only one aim: to convince the commissioner who, after all, eventually wrote the report.  But I soon discovered my error.  They are not just inquiries; they are public inquiries… I realized that there was another purpose to the inquiry just as important as one man’s solution to the mystery and that was to inform the public.  Merely presenting the evidence in public, evidence which had hitherto been given only in private, served that purpose…
 
Scrutinizing national security measures in the context of a public inquiry would thus put two theoretical values in stark contrast: no one doubted the value of allowing national security agencies the secrecy they truly required to conduct an effective fight against terrorism, but, on the other hand, there was public expectation that the actors involved meet the standards demanded by a public inquiry, an institution which is the very embodiment of the liberal democratic values of accountable government and freedom of speech.  Practically speaking, this left the Inquiry to solve an apparently insoluble conundrum.  After all, determinations on national security confidentiality claims of the government would have to be made, as even reasonable, disinterested parties would have different opinions on what was worthy of confidentiality or disclosure - but if the facts behind the arguments were made public, as a public inquiry demanded, then the determination itself could become moot.  

As such, from the very first set of draft Rules released in April, 2004, it was clear that the greatest compromise between the competing values would have to be the process of the Inquiry itself.  This section examines the interplay between values: the initial compromise in favour of national security, followed by safeguards to ensure the promulgation of the value of public exposure, and, interestingly, the ultimate compromise tending to favour national security in the name of maintaining the feasibility of the public inquiry itself.   

Although Commissioner  O’Connor adopted the principles of a public inquiry, cited above, he was also mandated to “take all steps necessary to prevent the public disclosure of information what would, in his opinion, be injurious to international relations, national defence or national security.”
  In the course of examining the evidence and documents collected from the government, Commissioner  O’Connor indeed recognized that the “Inquiry [was] different from others in that it is concerned with many matters that, for reasons of National Security Confidentiality (“NSC”) concerns, cannot be publicly disclosed.”
 As such, he would follow the Order in Council’s directions and receive evidence in camera over which the government asserted NSC to determine which evidence would remain confidential.  This compromise tended to favour the protection of national security values because, as Commissioner  O’Connor observed, the parties opposite the government did not have clearance to attend the in camera hearings, and, furthermore, all of those who received notices of alleged misconduct and were called to testify in camera were government officials,
 most of whom had an interest in keeping the evidence secret: 
For the most part, everyone appearing [at in camera hearings] had interests that were identical or similar to the Government’s.  Indeed, it was obvious to me that counsel for recipients of s. 13 notices often coordinated their approach to the evidence with Government counsel.
 
Three procedural elements were added to the Inquiry in order to address this issue.  First, in the absence of Arar’s counsel, Commission Counsel was instructed by Commissioner  O’Connor to test the evidence of government officials in the in camera hearings by means of more rigorous cross-examination than might have otherwise been the case.
  Commissioner  O’Connor admitted that he could not have “reported with confidence”
 the evidence if the witnesses heard in camera had not been cross-examined, and cited the proposition of Professor Wigmore to emphasize the importance of their task:

For two centuries past, the policy of the Anglo-American system of evidence has been to regard the necessity of testing by cross-examination as a vital feature of the law.  The belief that no safeguard for testing the value of human statements is comparable to that furnished by cross-examination, and the conviction that no statement (unless by special exception) should be used as testimony until it has been probed and sublimated by that test, has found increasing strength in lengthening experience… [cross-examination] is beyond any doubt the greatest legal engine ever invented for discovery of the truth.

Commissioner  O’Connor was satisfied that Commission Counsel carried out their task with great success.  Counsel would meet with Arar’s counsel and the interveners to consult possible areas for cross-examination, and conduct their cross-examinations with effectiveness and vigour.
  

A second way in which the Inquiry sought to maintain an objective view of national security concerns was the provision in the Rules of Practice and Procedure for the appointment of Amici Curiae (literally “friends of the court) to assist the Commissioner “in ensuring that the Government’s claims were subject to rigorous examination.”
  In the course of the Inquiry, Mr. Ron Atkey, P.C., Q.C., who later appointed Gordon Cameron to assist him, would comment on the process of the Inquiry, the evidence of various witnesses, prepare a brief containing submissions on the legal basis of government NSC claims, and draw upon expertise in national security matters to make closing submissions.
  

A third mechanism by which the Inquiry sought to maximize the public’s access the information of the Inquiry was made by the Commissioner in his ruling of July 19, 2004 in which he decided to make periodic summaries of in camera evidence which he felt were not subject to NSC claims. In doing so, the Commissioner hoped to fulfill the Inquiry’s mandate of, among other things, “maximiz[ing] disclosure to the public of relevant information.”
  

The ruling in which the summary was released discussed balancing the interest of government secrecy against the public’s need for transparency in the Public Inquiry context.  Pursuant to section (k) of the Terms of Reference, this involved a two-step process:

First, under section (k)(i), I am to decide whether the disclosure of information would be injurious to … international relations, national defence, or national security.  The second step is set out in section (k)(iii) if I decide that the disclosure of certain information would be injurious to the elements of NSC, then I must consider whether the disclosure of a part or a summary of the information would provide insufficient disclosure to the public…

The Commissioner was sympathetic to the value of public disclosure.  On the one hand, Commissioner  O’Connor agreed that the “injury required to shield information from disclosure need not be great.”
  The Commissioner would also acknowledge the government’s argument of the “mosaic effect” and agree that some information, which appeared innocuous, could nevertheless be pieced together by an “informed reader” to reveal a general picture that would irreparably damage government confidentiality.
  On the other hand, however, the Commissioner stated that he had to be “vigilant about the possibility that the government could use NSC in order to delay or avoid the release of embarrassing information”
 and would assert that not only was the onus on the government to put forward evidence establishing its NSC claims, but that the threshold to prove injury to NSC was quite high. The Commissioner pointed out, for example, that the threshold of the injury test in the Terms of Reference required a probability that disclosure “would be injurious,”
 while the Canada Evidence Act directed that a government was to be notified of “potentially injurious information” which “could injure” national security.
  

The summary released by Commissioner  O’Connor in his ruling was opposed by the government and promptly appealed to the Federal Court.
  This would prove fatal to the Commissioner’s plan of providing summaries throughout the in camera process: on April 7, 2005, the Commissioner made a formal ruling which declared the summary process as “unworkable.”   The purpose of the summaries, he noted, was to keep the public informed, but the public would not follow the proceedings if the Inquiry was bogged down, or indeed ground to a halt, by “complex and time-consuming” discussions with the government about the contents of the summaries.
  In other words, the principle of “openness to the public” had to defer to the principle of “expediency” if the public inquiry qua public inquiry was to be effective. 

Commissioner  O’Connor commented in a ruling that the integrity of a public inquiry depends “on its independence from government.”
  The circumstances of the Arar Inquiry, however, dictated that the Commission compromise with the government and avoid assertions, in the words of Robert Beiner, that were meant to “arrest argument in a binding and definitive way.”  Indeed, perhaps the best illustration lay in the fact that since the government ultimately had to agree to the final information released in the Commissioner’s Factual Report, a true dialogue between the Commission and the government was required throughout the process. 

Fortunately, this was largely accomplished.  In his Factual Report, the Commissioner scolded the government for “over-claiming” and using its initial NSC claims as an “opening bargaining position,”
 but he also lauded the government insofar as it “relaxed” its NSC claims as the process wore on.  Such a perception existed, we suggest, because as government officials became familiar with the process and the complexities of the issues, they found themselves in a better position to make good faith concessions without sacrificing the interests of national security.  While the process may not have pleased everyone all of the time, it is likely that the unique challenges of the Arar Inquiry – as well as the ways in which the Inquiry addressed these challenges – will continue to inform similar cases as they may arise.    
The Value of National Security vs. the Value of Procedural Fairness: the case of Adil Charkaoui v. Minister of Citizenship and Immigration, et al.

This case involves three men who, although having nothing to do with one another, were all detained under a new security certificate procedure for non-citizens.  Mohamed Harkat and Hassan Almrei, both foreign nationals, had been detained pursuant to security certificates since December 10, 2002 and October 1, 2001 respectively.  The new security certificate regime allowed both men to be detained without charge or access to the evidence against them.  In May, 2003, Adil Charkaoui, a permanent resident of Canada since 1995, was also arrested without charge, denied access to the evidence against him, and detained pursuant to a security certificate.  At the time of the judgment, only Mr. Almrei remained in jail, as lower courts had ordered the other two men released into house arrest under strict bail conditions.
As illustrated by the Arar Inquiry, the value of national security often conflicts with other values in a democratic society such as the distinctly democratic values of accountability of government and freedom of speech.  The case of Charkaoui, however, illustrates how the value of national security can cause a democratic state to justifiably compromise the values that form its very foundations.  In this case, the appellants had been detained on suspicion of terrorist activities and, by virtue of Canada’s Immigration and Refugee Protection Act,
 had been detained without the accompanying judicial process usually provided for by democratic states such as Canada.  While the Court would eventually grant the appeal on the grounds that, inter alia, the IRPA did not provide for a fair judicial process, the reasons nevertheless illustrate how even our most cherished Charter rights are subject to the value of national security in a post-9/11 world. 

All of the appellants were detained pursuant to the statutory provisions of IRPA, which was given royal assent only two months after the events of 9/11.  Simply put, the IRPA provisions allow the Minister of Citizenship and Immigration and the Minister of Public Safety and Emergency Preparedness to issue certificates indicating that a permanent resident or foreign national cannot be admitted to Canada on several grounds (including national security).  The effects of the process as a whole, however, pays little respect to the detainee’s individual rights.   A permanent resident must have his detention reviewed within 48 hours, but a foreign national cannot apply for review until 120 days after a judge determines the certificate to be reasonable.
  The result for a foreign national can be, theoretically, indefinite detention.  Both permanent residents and foreign nationals may be deprived from accessing a part or all of the information on the basis of which the certificate was issued or the detention ordered.
  Moreover, the decision of the judge on the reasonableness of the certificate cannot be appealed or judicially reviewed,
 and the certificate becomes a removal order that can be enforced as soon as he judge finds the certificate to be reasonable.

In the instant case, the Supreme Court of Canada agreed to hear all of the appellants cases together and would allow the appeals on several grounds.  This paper, however, focuses only on the challenge that the IRPA violated the detainees’ s. 7 right not to be deprived of life, liberty and security of the person except in accordance with the principles of fundamental justice.  

The Court began its s. 7 analysis by examining whether or not the process of issuing a certificate infringed s. 7 of the Charter.  It observed that both foreign nationals and permanent residents face detention which “can be, and frequently is, several years”
 and that the subject of a security certificate brings both the possibility of deportation and the potential of torture upon deportation.
  The Court held that s. 7 of the Charter was engaged in the instant case.  

Further, the Court concluded that s. 7 rights were infringed because the impugned process under the IRPA was not “in accordance with fundamental justice.”  In discussing the “context” of detention incidental to removal in the name of national security, the Court recognized that certain administrative constraints might be “properly considered” at the s. 7 stage.  “Full disclosure of the information relied on,” the Court noted, “might not be possible.”
  Yet after noting the “chilling consequences” for a detainee, the Court referred to the report of Commissioner O’Connor in which it was observed that national security policies have restricted the ability of the courts to guarantee individual rights: “Unless charges are laid, … the choice of investigative targets, methods of information collection and exchange, and means of investigation will not be subject to judicial scrutiny, media coverage or public debate.”
  The Court would conclude that even though procedures “must reflect the exigencies of the security context,” cases like that of Maher Arar illustrated that a line had to be drawn: 
The principles of fundamental justice cannot be reduced to the point where they cease to provide the protection of due process that lies at the heart of s. 7 of the Charter.  The protection may not be as complete as in a case where national security constraints do not operate.  But to satisfy s. 7, meaningful and substantial protection there must be.

In the Court’s view, a fair judicial process was an “overarching” principle of fundamental justice that had to be protected.  In other words, the state must provide a fair judicial process before it can detain people for extended periods.
  The Court went on to dissect the requirements of a fair judicial process into the following components of  1) a “hearing” which is 2) heard before an “impartial magistrate” which, in turn, must 3) result in a decision “based on the facts and the law” while 4) providing the affected person with the right “know[ing] the case” against them and “the right to answer that case.”

The process under the IRPA was not in accordance with the rules of fundamental justice because it failed to provide two of these requirements.  First, the process did not allow for a decision based on facts and law.  The Court noted that in the adversarial system, the parties are expected to produce relevant evidence and, by corollary, judges are not in possession of the full and independent powers to gather evidence on their own (which was, for the most part, the case of judges appointed under the IRPA as well).  As a result, the Court noted that a designated judge under the IRPA, “despite his or her best efforts to get all the relevant evidence, may be obliged – perhaps unknowingly – to make the required decision based on only part of the relevant evidence.”
  The Court also noted that a detainee’s counsel might also fail to issue the full range of legal objections that can only come from access to all of the evidence.
  

Second, the Court also found that the process prescribed by the IRPA did not meet the requirement that the affected person be informed of the case against him or her and be permitted to respond to that case.  Quoting the Supreme Court in Suresh v. Canada (Minister of Citizenship and Immigration,
 the Court noted that under the former Immigration Act,
 a person facing deportation to torture must “[n]ot only … be informed of the case to be met … [but] also be given an opportunity to challenge the information of the Minister where issues as to its validity arise.”
  Under the IRPA’s process, however, the affected person would not have access to some, or perhaps all, of the information put against him or her.  This fact, “while serious in itself,” could also lead to other problems including the ability of the judge to make a decision based on the facts and law.
  Indeed, “[t]he person may know nothing of the case to meet, and although technically afforded an opportunity to be heard, may be left in a position of having no idea as to what needs to be said.”
  The process of the IRPA would ultimately fail Charter scrutiny because the only substitute for the information was the impartiality of the judge, whose “shoulders cannot themselves bear the heavy burden”
 of the responsibility of providing all of the requirements of a fair judicial process.  To recall Commissioner O’Connor’s quoting of Professor Wigmore, the Supreme Court decided that there was no substitute for cross-examination, the “greatest legal engine ever invented for discovery of the truth:”

The judge is not helpless; he or she can note contradictions between documents, insist that there be at least some evidence on critical points, and make limited inferences on the value and credibility of the information from its source.  Nevertheless, the judge’s activity on behalf of the named person is confined to what is presented by the ministers.  The judge is therefore not in a position to compensate for the lack of informed scrutiny, challenge and counter-evidence that a person familiar with the case could bring.  Such scrutiny is the whole point of principle that a person whose liberty is in jeopardy must know the case to meet.  Here that principle has not merely been limited; it has effectively been gutted.

However, was this violation of s. 7 justified in the name of national security?  The Court began its s. 1 analysis by reiterating the Oakes test and noting that the question is whether or not the violation requires a pressing and substantial objective and proportional means.  After cursorily stating that national security is indeed a pressing and substantial objective, the Court would eventually conclude that the IPRA did not minimally impair the rights of its non-citizens while trying to address the values of national security.  In fact, the Court pointed out several examples in which Canada had better reconciled the seemingly insoluble values of national security with the procedural rights guaranteed by the Charter.  

First, the Court pointed out that the ministerial certificate process under the former Immigration Act as a less intrusive alternative to the IPRA regime. There, government secrecy was maintained, but the affected person both received as much information as possible to meet the case and received the benefits of the adversarial process.  In the previous statutory regime, a minister who believed that a non-citizen was inadmissible would have to provide a report to the Security Intelligence Review Committee (“SIRC”), an independent review body that monitored the activities of CSIS.  Before conducting its own investigation, SIRC would provide the affected person with a summary of the information to enable the affected party to know, to the greatest extent possible, the circumstances giving rise to this first report.  Then, during its own investigation of the affected person, the SIRC would also provide “procedures that mirrored judicial proceedings.”
  A court-like hearing room was provided, and, before the proceedings began, an SIRC member presiding at the hearing would determine how much information could be disclosed to the affected person. When sensitive national security evidence was led, the non-citizen would rely on independent, security cleared SIRC counsel to cross examine witnesses for CSIS “with as much vigour as one would expect from the complainant’s counsel.”
  In addition, after any closed portion of the hearing, the excluded party would be provided with a summary of the evidence, edited for national security purposes, before asking their own questions and cross-examine based on the summary.
  

Notably, the Court would go on to include the Arar Inquiry in its list of examples of effective compromises between government secrecy and other democratic values.  Citing the use of “independent security-cleared legal counsel” in the Arar Inquiry, the Court stated that “[t]here [was] no indication that [such] procedures increased the risk of disclosure of protected information.” 

In the end, the Court granted the appeals on the grounds that various procedural mechanisms developed in Canada and around the world demonstrated that the government “could do more to protect the individual while keeping critical information confidential than it has done in the IRPA.”
  Implicit in this statement, of course, is the contention that even the rights of procedural fairness can be compromised in the name of national security.  
The Value of the Protection of the Innocent vs. The Value of Openness: The case of the Cornwall Public Inquiry 

After an official police operation and mounting community pressure, a public inquiry opened in Cornwall, Ont. on February 13th, 2006 to investigate the judicial and government response to community allegations that a ring of pedophiles had existed in Cornwall since the 1950s.  In the course of the Inquiry, it was anticipated that a former complainant, Mr. Marleau, would reassert allegations against a number of employees of the Episcopal Corporation of the Diocese of Alexandria –Cornwall.  These employees, although having been the subject of media attention and police investigations in the past, had since been acquitted or had the proceedings against them stayed.  
The presumption of innocence and the protection of the innocent has been the very foundation upon which the criminal justice system of democratic states has been built.  This is reflected by many provisions in our Criminal Code.
   For example, depending on the charge, a judge may make an order to restrict publication of information that could identify the complainant or a witness, and, in fact, many sexual offences require the judge to make an order for any such application from the complainant or witnesses under 18.
   

This value of protecting the innocent is perhaps best known by the maxim “innocent until proven guilty,” a principle closely held by all democratic states.  Yet while the protection of the innocent is of paramount importance in the criminal system, the relative value of the good varies in other contexts, and, as the case of the Cornwall Public Inquiry illustrates, may even directly conflict with other democratic values.     

An employee of the Episcopal Corporation of the Diocese of Alexandria –Cornwall who was accused but acquitted of sexual abuse, brought a motion before the Commissioner, G. Normande Glaude, for a publication ban.  The employee was concerned that the complainant’s evidence before the Commission would unnecessarily harm his reputation and argued, inter alia, that because his innocence had been established in the criminal proceedings, and, since his identity was not relevant to the mandate of the inquiry, his reputational and privacy interests outweighed any deleterious effects the ban would have on the parties and public. In a legal analysis that demonstrates the importance of the weighing of values in context, Commissioner Glaude would reject the employee’s arguments.  Soon thereafter, the Ontario Court of Appeal would affirm his decision and explicitly reject the proposition of values “automatically trumping” other values.  

In his decision, the Commissioner confirmed that the proper test to determine whether or not to impose a publication ban is the “Dagenais/Mentuck” test.  This test, first articulated in Dagenais v. Canadian Broadcasting Corp.,
 was subsequently reformulated in R. v. Mentuck
 where the Crown sought a publication ban on the names of undercover officers.  The Supreme Court held that discretionary action to limit freedom of expression circumscribes many interests and should only be ordered when:
(a) such an order is necessary in order to prevent a serious risk to the proper administration of justice, or an important interest, because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of the parties and the public, including the effects on the right to free expression, the right of the accused to a fair and public trial, and the efficacy of the administration of justice.
   
In his decision, the Commissioner adopted the comments he had made in an earlier decision involving an identical motion.
  There, the Commissioner had opined that while the presumption of innocence and the protection of the innocent were indeed “important interests that should be taken into consideration in the first branch of the Dagenais/Mentuck test, it did not follow that either would “supercede the principle of an open hearing in all cases.”
  He then went on to distinguish several cases cited by the counsel for the Diocese and emphasized, in particular, the countervailing value of openness in public inquiries.  “While public inquiries may adversely affect individuals and have a serious impact on reputations,” Commissioner Glaude noted, “such considerations must cede the way to the public good.”
  The Commissioner quoted Cory J. thus:
The findings of fact and conclusions of the commissioner may well have an adverse impact upon a witness or a party to the inquiry.  Yet they must be made in order to define the nature and responsibility for the tragedy under investigation and to make the helpful suggestions needed to rectify the problem […] procedural fairness is essential, for the findings of commissions may damage the reputation of a witness.

The Commissioner would find in the instant case that the employee did not meet his evidentiary burden to meet the first “branch” of the Dagenais/Mentuck test.  The employee had endured only minimal public scrutiny and led only evidence of speculative damage,  including stress and an increase in blood pressure.
  

The Commissioner also found that the employee would also not pass the second branch of the Dagenais/Mentuck test because the Commissioner would found that, on balance with the interests of an open inquiry, the deleterious effects of such an order on the Inquiry would not outweigh the benefits to the employee.  The commissioner referred to his decisions in earlier rulings, in which he observed the importance of openness in public inquiries.   

The Commissioner also noted that the requirement of procedural fairness noted by Cory J., supra, had been fulfilled in this case: the employee’s counsel could object to the introduction of allegations of the alleged abuse on the basis of relevance, and commission counsel would ensure that the evidence of the employee’s acquittal came out.
    “These safeguards,” the Commissioner noted, “are reasonable alternatives that will prevent serious risk to the proper administration of justice or other important interests.”
  

The Commissioner dismissed the employee’s motion; the employee subsequently applied for judicial review. In the Divisional Court, Justice Maranger would, in a very brief decision, dismiss the appeal.  However, ten days later, the Court of Appeal would re-visit the issues in depth.

After determining that the standard of review was one of correctness, the Court turned its mind to the appellant’s contention that the Commissioner failed to give appropriate weight to the employee’s privacy and reputational interests when applying the Dagenais/Mentuck test.
  This argument rested on two related assertions.  

First, the appellant asserted that the Commissioner failed to give adequate weight to the employee’s innocence.  In support of this contention, the appellants cited Dickson J. in Nova Scotia (Attorney General) v. MacIntyre,
 in which Dickson J., speaking for the majority, held that:

Curtailment of public accessibility can only be justified where there is present the need to protect social values of superordinate importance.  One of these is the protection of the innocent.

However, the Court of Appeal distinguished MacIntyre and disagreed with the contention that the protection of the innocent “automatically trumps” other values.
  “As the Commissioner found,” the Court stated, “all the pertinent rights and interests must be weighed on the balance.”
  In fact, the Court asserted that in the instant circumstances other values carried more weight, and would distinguish two other of the appellants cases because the facts did not occur in the context of a public inquiry.  After all, as the Court pointed out, the case at bar dealt with “a public inquiry called to clear the air of allegations of conspiracy and cover-up and to encourage community healing and reconciliation.”
 Openness, therefore, was a valid factor relevant to the Commission’s “success in fulfilling its mandate,”
  especially when several factors, including fairness in the process, mitigated any possible damage to the appellant.

The Court also held that the appellant’s second assertion, that the Commission could accomplish its task even if the requested publication ban were granted, would fail.  Here too the Court would emphasize the importance of the value of openness in the context of the public inquiry:
Even if it were possible for the Commission to conduct certain fact-finding investigations by using a moniker to identify the employee, one must have regard to the fact that this is a public inquiry called to clear the air in a community long troubled by rumours, innuendos, and allegations of secrecy and cover-up.  The employee’s prosecution and acquittal were widely reported in the local media and he is well-known in the community… A central purpose of this Commission is to facilitate the public’s understanding of the institutional response to the allegations made against well-known individuals, including the employee, prominent in the community and whose names have already been in the public eye in relation to this very controversy.

In the end, the Court of Appeal would agree with Commissioner Glaude and declare that the right to the presumption of innocence is no right at all in the public inquiry context, but rather another interest or value to be weighed.

Conclusion

Roper: So now you'd give the Devil benefit of law!

More: Yes. What would you do? Cut a great road through the law to get after the Devil?

Roper: I'd cut down every law in England to do that!

More: Oh? And when the last law was down, and the Devil turned round on you, where would you hide, Roper, the laws all being flat? This country's planted thick with laws from coast to coast -- man's laws, not God's -- and if you cut them down -- and you're just the man to do it -- do you really think you could stand upright in the winds that would blow then? Yes, I'd give the Devil benefit of law, for my own safety's sake.








- Robert Bolt, A Man for All Seasons
At times, the value of national security has been made a superordinate value in the post- 9/11 world.  The case of Maher Arar served as a “cautionary tale” for Canada
 and would precipitate not only a public inquiry, but a report that suggested wide-ranging national security policy adjustments.  In the Charkaoui, Harkat, and Almrei cases, our Federal Court of Appeal had agreed with procedures that allowed non-citizens to languish in jail for long periods – indeed, even indeterminate periods – without formal charges or access to the evidence that had precipitated their arrests.   Perhaps unsurprisingly, the US has accorded national security an even greater value.  For example, in a recent U.S. Supreme Court decision that ruled that Guantanamo Bay detainees must be accorded the rights of due process, Clarence Thomas took the rare step of reading his dissent from the bench to scold, astonishingly, the majority for “flout[ing] [the court’s] well-established duty to respect the Executive’s judgment in matters of military operations and foreign affairs.”
  Thomas believed that by allowing the President to deny the detainees the process accorded to them by international law, the country could best utilize “the structural advantages attendant to the Executive Branch – namely, the decisiveness, activity, secrecy, and dispatch that flow from the Executive’s Unity.”
  

This paper has demonstrated the undesirability of “rights talk,” even in the face of terror or the media attention that public inquiries can bring. Yet it must be remembered that even though one should attribute an absolute “right” to any value, some principal values, such as the right to a fair hearing and the right to procedural fairness, must nevertheless always be considered.  In other words, values like procedural fairness may indeed be “eminently flexible,”
 but they cannot be disposed of entirely. Charkaoui illustrated the Court’s willingness to entertain alternatives to the IRPA regime that would compromise, to a certain extent, the “rights” of the detainees to a full and transparent hearing, but these considerations came in a decision that ultimately struck down the IRPA regime because it was “clear that more had to be done to meet the requirements of a free and democratic society.”
   The Arar Inquiry may have compromised the public’s “right” to know all of the events that led to Arar’s torture, yet the government was subjected to a public inquiry rather than a private investigation, and, as such, would be forced to engage in a dialogue with an independent Commissioner and ultimately compromise their NSC claims.  Perhaps even more notably, because procedural safeguards were in place, the Commission would allow the public to hear RCMP testimony despite the objection that the individuals involved had a “right” to be protected from a public who would only hear “half-truths.”
  Similarly, in the emotionally charged, highly publicized Cornwall Public Inquiry, the Commissioner, as noted above, would compromise the “right” of protection to the innocent because several procedural safeguards would provide the employees of the Diocese a degree of procedural fairness.  Indeed, this paper has illustrated that our jurists continue to hold that all of our core democratic values, even if compromised, must nevertheless be given their due weight - lest, to paraphrase John Murphy, we ourselves destroy the very society that others would threaten. 
� Barbara A. McIsaac is the Managing Partner of the Ottawa office of McCarthy Tétrault LLP and was lead counsel for the Government of Canada at the Arar Inquiry.  Anthony Moffatt is a graduate of the Faculty of Law at the University of British Columbia and is completing his articles with McCarthy Tétrault LLP.
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